
March 27. 1975 

The Honorable Raymond W. Vowell 
Commiasioncr 

Open Recordr Decision No. 73 

State Department of Public Welfare 
John H. Reagan Bldg. 
Austin, Texas 78701 

- 
Dear Commieeioner Vow&: 

Re; Department files on 
child abure investigation. 

You oc.k whether Welfare Department protective services records 
pertaining to complaints of child neglect and abure are rubject to die- 
closure under the Open Records Act, article 6252-17a. V. T. C. S. You 
atate that such records consist almost entirely of detailed information 
on the personalities and life mtyler of the persona investigated, their 
friend6 and their families, culminating in the case worker’r recom- 
mendations for dimposition of the child. 

We maid in Open Record8 Decision No. 49 (1974) that Texan hae 
demon&rated a strong public policy favoring he detection, investiga- 
tion and treatment of child abuse cases. There.we decided that the 
identity of the complainant in a child abuse came ia excepted from dir- 
clooure as information made confidential by judicial decisiona recogniz- 
ing the informer’e privilege. 

There is no expreer statutory provieion making records of 
child abuse investigations confidential as such. 

In Chapter 34 ef the Family Code, dealing with child abure and 
neglect, section 34.05 require8 the Department of Public Welfare 
through its local units to make: 

. . . a thomugh investigation promptly after 
receiving either the oral or written report [of 
child abure or neglect]. The primary purpore 
46 the investigation shall be the protection of the 
child. 
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The required investigation includes determinationr of the nature, 
extent, and caume of the abuse or neglect, the identity of the perron 
responsible for the abure or neglect, the condition of other children in 
the home, an evaluation of the parents, the adequacy of the home environ- 
ment, the relrtionrhip of the child to the parentr. and phyrical. 
psychological or psychiatric examinations of all children in the home. 
Entrance into the home and investigation of the family may be compelled 
by court order. Sec. 34.05, Family Code. 

The action of the State in making rueh an investigation representa 
a significant intrurion into the constitutionally protected “private realm 
of family life which the state cannot enter” without rubrtantial jurtifica- 
tion. Prince v. Maasachurettr, 321 U.S. 158, 166 (1944). TheCmrtitu- 
tion protects the right “to marry, ertablirh a home,and bring up children. ‘I 
Mever v. Nebrarka, 262 U.S. 390, 399 (1923). and “the liberty . . . to 
direct the upbringing and education of children, ” Pierce v. Society of 
Sirtera. 268 U.S. 510, 534-535 (1925); and there are among “the baric 
civil righta of man. ‘I Skinner v. Oklahoma, 316 U. S. 535, 541 (1942). 

Certainly the intereat of the state in protecting the welfare of 
children is a rubrtantial and compelling justification for the intrusion 
involved in an invertigation of possible child abure or neglect. However, 
when the state eatcrr senritive areaa of liberty much aa .family privacy, 
it muat use the least dramtic means to achieve itr purpore. Shelton v. 
Tucker, 364 U.S. 479, 488 (1960). 

The relatioarhip of required public dirclorure to the interert oi 
the child ia teauour at beat, and in this case the State’s interest in public 
dircloaure is far from compelling. An interpretation of the Open Records 
Act which would require disclosure to any member of the public of a 
report concerning the moat intimate detail6 of a family’s relationships 
would ‘pore reriour constitutional problemr. We believe that the informa- 
tion requerted ia excepted from public dinclosure by section 3(a)(l) aa 
information deemed confidential by constitutional law, aa it ia within the 
realm of family privacy. 

Further, while the primary purpose of the investigation ir the 
protection of the child, a definite secondary purpose of the investigation 
ia to determine whether criminal prosecution may be warranted. Sub- 
section (e) of eection 34.05 of the Family Code provides that the agency: 
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. . . shall make a complete written report of 
the invertigation together with its recommenda- 
tions to the juvenile court or the district court, 
the district attorney, and the appropriate law 
enforcement agency. (Emphasis added). 

Were it not for the special circumstance that the victim is a child, 
the investigation of charges of criminal conduct such as assault would 
normally be handled by a regular law enforcement dgency from ‘the beginning. 
The interposition of the Department of Public Welfare into the investigative 
process in order to protect the child does not make it any less an investiga- 
tion of criminal conduct. The Department’s role is supplementary to 
that of the law enforcement agency, and the Department’s investigation 
is conducted in part on behalf of the law enforcement agency that would 
otherwise be responsible. We believe that the statutory requirement 
that the report of the investigation be given to a law enforcement agency, 
in whose hands the type of information to which you refer would be 
excepted from disclosure under section 3(a) (8) of the Open Records Act, 
makes that exception applicable to the requested information. 

The requested information is therefore excepted from disclosure 
by sections 3(a)(l) and 3(a)(g) of the Open Records A ct. 

Attorney General of Texas 

irat Assistant 

C. ROBERT HEATH, Chairman 
Opinion Committee 
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